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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 749 of 2018
U/s 138 N. I. Act.

Assam Gramin Vikash Bank

                                                                                        …..Complainant

-Vs-

Shona Miah
                                                                                                 ….. accused 

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. Anupom Ghosh, Advocate........................for the complainant.
Mr. Mahiuddin Ahmed, Advocate….............for the accused-person.  

Date of Evidence : - 09-03-18, 10-06-19 & 23-09-19;
Date of S.D : - 03-10-19;
Date of Argument : - 23-10-19; 6-11-2019
Date of Judgment    : - 25-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that the accused

had applied for a cash credit loan of Rs.6,00,000/- (Rupees Six Lakhs) only

in  the  bank  of  the  complainant.  Accordingly,  on  15.09.11,  complainant

sanctioned the said loan amount and said loan amount was disbursed to

accused through account No.7145250000374 maintained in the bank. At

the time of taking loan, accused entered into several written agreements

with  bank  which  contemplated  timely  repayment  of  outstanding  due

amount  to  liquidate  the  loan  amount.  However  subsequently, accused

failed to honour the terms and condition of loan agreement and became a

defaulter.  Bank  requested  accused  in  various  modes  to  regularize  and

liquidate  the  loan  amount.  In  pursuant  to  such  request  ultimately  on

17.12.17  accused  issued  a  Post-dated  Cheque  bearing  No.783655  on

20.12.17 of Rs.25,000/- of State Bank of India, Dhubri Branch, in favour of
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Assam Gramin Vikash Bank, Dhubri Branch, in order to liquidate a part of

outstanding  loan  amount  payable  to  bank.  After  drawing  the  cheque,

accused instructed complainant to deposit the cheque in the bank for its

encashment stating that  there was sufficient  amount in  his  account  for

encashment  of  the  cheque.  Thereafter,  on  20.12.17  and  21.12.17.

complainant  presented the said  cheque before the State  Bank of  India,

Dhubri Branch for encashment but, the said cheque was dishonoured due

to insufficiency of fund in the account of the accused. In this regard, State

Bank  of  India,  Dhubri  branch  issued  Bank  Slips  (Return  Memos)  dated

20.12.17 and 21.12.17 respectively to complainant. After dishonour of said

cheque in  the  bank,  on  17.01.18 complainant  sent  Pleader's  Notice  by

Registered post with A/D apprising accused about dishonour of cheque and

requested him to pay dishonoured cheque amount within 15 days of the

receipt  of  notice. From  Track  Consignment  Status  of  Indian  Post  Office

dated 15.02.18,  complainant  came to know that  the notice  was  served

upon accused on 21.01.18. Even after passing of 15 days from the date of

received  of  notice,  accused  did  not  show  any  interest  to  pay  the

dishonoured  cheque  amount.  Accused  deliberately  issued  the  cheque

despite knowing well that he had no sufficient amount in his account to

honour the cheque. Therefore, compelled to file this case against accused. 

2. On receipt of complaint, the then ld. C.J.M., Dhubri, registered a case

being the C.R. case no.749 of 2018, u/s 138 of N.I. Act and made over to

this court for disposal. Complainant and his witnesses were examined u/s

200 Cr. P.C. Thereafter, on the basis of statements of complainant and his

witness,  cognizance  of  offence  u/s  138  of  N.I.  Act  was  taken  against

accused. Process was issued to accused. Accused appeared in the court

and he was allowed to go on bail. Particulars of offence u/s 138 of N.I. Act

were  read  over  and  explained  to  accused.  He  pleaded  not  guilty  and

claimed to be tried.

3. During trial, complainant side examined two numbers of witnesses.

In view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put
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forwarded by  learned counsel  for  both  sides  and perused the  evidence

carefully.

          POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

4. i) whether the accused has drawn a cheque bearing no. “783655’’ in favour of

complainant for Rs. 25,000/- on account maintained by him in State Bank of India, Dhubri

branch,Dhubri ?

ii) whether the accused drawn the said cheque amount to discharge

his liability ?

iii) whether the cheque was presented in the bank and returned due

to insufficiency of  funds in the account maintain by accused ?

iv)  whether  a  demand  notice  was  issued  to  accused  demanding

payment of the cheque amount ?

v) whether the accused failed to make payment within 15 days of

receipt of demand notice ?  

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

5. Kandarpa Kumar Choudhury, complainant of this case deposing as

p.w.1 stated that accused applied for a cash credit loan of Rs.6,00,000/-

(Rupees  Six  Lakhs)  only  in  the  bank  of  complainant.  Accordingly,  on

15.09.11 his bank sanctioned said loan amount and the said loan amount

was disbursed to accused through account No.7145250000374 maintained

in the bank. At the time of taking loan, accused entered into several written

agreements  with  bank  which  contemplated  timely  repayment  of

outstanding/  dues  amount  to  liquidate  the  loan  amount.  However,

subsequently accused failed to honour the terms and conditions of loan

agreement  and  became  defaulter.  Bank  requested  accused  in  various

modes to regularize and liquidate the loan amount. In pursuant to such

request,  on  17.12.17,  accused  issued  a  Post-dated  Cheque  bearing

no.783655 dated 20.12.17 of  Rs.25,000/-  drawn in  State  Bank  of  India,

Dhubri Branch, in favour of Assam Gramin Vikash Bank, Dhubri Branch in

order  to  liquidate  a  part  of  outstanding  loan  amount  payable  to  bank.

Exhibit 1 is the Cheque vide no.783655. After drawing the cheque, accused

instructed  complainant  to  deposit  the  cheque  in  the  bank  for  its

encashment stating that  there was sufficient  amount in  his  account  for



4

encashment  of  cheque.  Thereafter,  on  20.12.17  and  21.12.17.,

complainant presented the said cheque in the State Bank of India, Dhubri

Branch,  for  encashment  but  the  said  cheque  was  dishonoured  due  to

insufficiency of fund in the account of accused. In this regard, State Bank of

India, Dhubri branch, issued Bank Slips (Return Memos) dated 20.12.17 and

21.12.17 respectively to complainant. Exhibit 2 and 3 are Bank Slips dated

20.12.17 and 21.12.17. respectively. After dishonour of said cheque in the

bank, on 17.01.18, complainant sent Pleader's Notice by Registered post

with A/D apprising accused about dishonour of cheque and requesting him

to pay the dishonoured cheque amount within 15 days of the receipt of the

notice. Complainant came to know that the same notice was served upon

accused  on  21.01.18.  Even  after  passing  of  15  days  from  the  date  of

received  of  notice,  accused  did  not  show  any  interest  to  pay  the

dishonoured  amount.  Exhibit.  4  is  the Pleader's  Notice,  dated 17.01.18.

Exhibit.5  is  Postal  Receipt,  dated  17.01.18.  Exhibit.6  is  the  Track

Consignment  Status  of  Indian  Post  Office  15.02.18.  Exhibit  7  is  the

Statement of Loan Account and Exhibit 7(1) is his signature as Sr. Manager,

Dhubri  Branch,  Assam  Gramin  Vikash  Bank.  Accused  after  drawing  the

cheque deliberately avoiding making payment of the dishonoured amount

as well as the total outstanding loan amount. Accused deliberately issued

the  cheque  in  question  despite  knowing  well  that  he  had no  sufficient

amount  in  his  account  to  honour  the  cheque  and  did  not  return  loan

amount. Therefore, complainant prayed for passing order for committing

offence u/s 138 of N.I. Act. 

6. In  his  cross-examination,  p.w.-1  stated that  cheque was  given on

17-12-17 and the withdraw date of the cheque was on 20-12-17. The value

of the cheque was Rs.25,000/-. He sent one Pleader Notice on 17-01-18. He

sent the Pleader Notice after 27 days. Pleader Notice received on 15-02-18.

He forgets the date when he has lodged the case. The cheque was issued

for paying installment towards loan amount. They received Rs.40 thousand

from accused  after  lodging  this  case.  He  sent  one  Advocate  Notice  to

accused due to bounce of cheque. He denied the suggestions made by

defence counsel for accused.
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7. Dulu Dhekial  Phukan (p.w.2)  stated that today he has come after

receiving summons from Court as representative of Dhubri S.B.I., Branch.

He came along with statement of S. B. Account No. is 33474986587 from

20/12/2017 to 25/12/2017. Name of account holder is Sona Miah. Ext.8 is

said statement of account of Sona Miah. Ext.1 is cheque number 783655,

issued by Sona Miah in favour of Assam Gramin Vikash Bank, Dhubri. The

said cheque was presented in their S.B.I Branch on 20-12-17 & 21-12-17.

Ext.2 and Ext.3 are Return Memo, dated 20-12-17 & 21-12-17 issued by

their bank. The said cheque (Ext.1) was returned from their bank for two

times due to insufficiency of money.  

8. In his cross-examination, p.w.2 stated that Ext.1 is cheque of State

Bank. At the time of clearance, it was not mentioned that the signature

which has in the cheque belongs to Sona Miah (Return Memo). He denied

that the signature of Ext.1 not belonged to accused. 

9.     Thus,  it  is  cleared that  accused availed loan of  Rs.  6 lakhs from

complainant. Accused became defaulter in paying installment of the loan

amount.  It  is  cleared  that  ext.-1  was  issued  by  accused  in  favour  of

complainant  towards  installment  of  loan amount.  Accused did  not  deny

that he had not taken loan from complainant bank. He also did not deny

that  he  had  not  issued  cheque  (ext.-1)  for  Rs.  25,000/-  in  favour  of

complainant  towards  part  payment  of  loan.  But,  ext.-1  dishounered  on

presentation in the bank for collection of  money due to insufficiency of

amount. Accused stated that he asked complainant to present the cheque

in  bank  after  some  days  of  issuing  the  cheque.  It  is  appeared  that

complainant presented the cheque in question for two times for clearance.

But,  the cheque in question could  not be honoured for  two times after

presentation  in  the  bank.  Accused  stated  that  he  paid  Rs.  40,000/-  to

complainant  on  received  of  notice  from  complainant.  Complainant  also

admitted that they had received Rs. 40,000/- from accused after institution

of the case. So, it is appeared that accused gave Rs. 40,000/-. But, accused

did not adduce evidence in this regard to establish the fact that accused

had paid Rs. 40,000/- on receipt of demand notice from complainant. There
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is nothing to disbelieve the fact that accused did not issue the cheque in

question towards part payment of loan. 

10. In view of the above discussion of evidence and observation made

therein, I am inclined to believe that complainant  side prove the offence

against  accused  beyond  all  reasonable  doubt.  The  case  is  well  within

limitation period.  Therefore, accused is held guilty for committing offence

punishable u/s 138 N.I. Act. and convicted thereunder.

11.    Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. Considering the fact that accused availed loan

from complainant  and  issued cheque in  favour  of  complainant  knowing

fully that he had no sufficient amount in his account, I am not inclined to

release accused under provision of Probation of Offenders Act. Considering

the fact that accused paid Rs. 40,000/-, I sentenced to pay accused fine of

Rs.  50,000/-,  in  default,  simple  imprisonment  for  three  months.  Fine

amount is realized be given to complainant as token of compensation. Bail

bond stands in favour  of  accused is  extended for another period of  six

months in view of section 437A of Cr PC.

12. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 25th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1Kandarpa Kumar Choudhury (Complainant),

  PW- 2 Dulu Dhekial Phukan, 

  

2. PROSECUTION EXHIBITS:-Ext 1 is the Cheque vide No.783655.

   Ext. 2 & 3 are Bank Slips, dtd. 20.12.17

   and 21.12.17 respectively,

   Exhibit. 4 is the Pleader's Notice, dtd.17.01.18,

   Exhibit.5 is the Postal Receipt, dtd.17.01.18,

   Exhibit.6 is the Track Consignment Status of  

                        Indian Post Office 15.02.18, 

   Exhibit 7 is the Statement of Loan Account &

    Exhibit 7(1) is his signature as Sr. Manager,

   Dhubri Branch, Assam Gramin Vikash Bank.

   Ext.8 is the said statement of account of Sona Miah,

3. DEFENCE WITNESS: -     Nil.

                               Addl. C.J.M, Dhubri 


